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As the People's Republic of China plays an ever more important role in global trade and 
commerce, its stance on the protection of intellectual property has been under increasing scrutiny 
from countries around the world Concerns about China's intellectual property rights protection 
arise not only from individual rights-holders, but also from sovereign nations. China's protection 
of well-known trademarks with respect to owners is the primary focus of this thesis. Trademarks 
promote marketing by communicating product source, quality, and desirability to consumers. In 
this case protecting trademarks is very essential part of business. China's current institutional 
structure of well-known trademark protection has been established by a series of laws and 
regulations. The current trademark law of PRC complies with both TRIPS and the Paris 
Convention .The system of well-known trademarks protection is based on the confusion theory. 
Later The Interpretations of the Supreme People’s Court on Several Issues Concerning the 
Application of Law to the Trial of Cases of Civil Disputes over the Protection of Well-known 
Trademarks, which came into force on May 1, 2009 introduced anti-dilution concept to Chinese 
legal system. The system, however, has many problems in using anti-dilution theory and does 
not fulfill completely the needs for protecting well-known trademarks. The thesis investigates the 
concept of trademark dilution under international and regional (Chinese Law) trademark law 
shows difference between trademark infringement and trademark dilution. Furthermore the thesis 
analyses cases from different courts where judges preferred to use anti-dilution theory rather than 
anti-confusion theory in their judgments. In final stage thesis suggests to adopt all forms 




Advertising value of a trademark, confusion of sponsorship, dilution by blurring, dilution by 
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THE BACKGROUND AND THEORETICAL FRAMEWORK 






The concept of trademark dilution slowly crept into the consciousness of the legal profession, the 
legislatures, and the judiciary of many countries, where it has been the subject of academic 
debate and commentary, statutory protection and judicial decisions. Of late, trademark dilution 
has received inarticulate recognition under international and regional trademark law, thereby 
placing ill-defined obligations on States to provide protection against trademark dilution in their 
domestic jurisdictions. Consequently, the concept of dilution still remains one of the most 
misunderstood concepts in trademark law. Such misconception necessitated this thesis, which 
seeks to de-mystify the concept by examining it from an historical and comparative perspective. 
This thesis examines the principal international and regional trademark law instruments in order 
to determine the extent to which they require States to protect the advertising value of 
trademarks from dilution. Such an examination is necessary because at present, international 
trademark treaty law imprecisely defines and formulates the obligations placed on States to 
provide protection in their domestic jurisdictions against trademark dilution. In fact, the term 
“trademark dilution” is not found in the text of any international trademark treaty, although there 
is general consensus among academics that international trademark law obliges States to provide 
protection against dilution. Such imprecise formulation, in turn, has meant that dilution 
protection differs from jurisdiction to jurisdiction, in terms of the scope of statutory protection 
granted, the legislative language used to grant such protection, and the types of marks eligible for 
protection. Thesis will analyze the Trademark Law of China which  is based on confusion theory. 
The system has many limitations in practice and does not fulfill completely the need for 
protecting well-known trademarks. The thesis also seeks to answer the following questions: what 
is trademark dilution; how does it differ from the misappropriation of a trademark’s advertising 















the rationale informing protection against trademark dilution; Further, the thesis also seeks to 
What China’s Trademark Law says about dilution theory; How the Judges in China are using 
dilution theory  in  balancing  the interests of the owner of a trademark. In final stage the thesis 
therefore suggests appropriate law reform recommendations to Trademark Law of P.R.C in 
respect of domestic and international trademark law and regulations, aimed at clarifying the 
legislative language used to grant protection, the type of marks which should be the subject of 
dilution protection, and the precise nature of protection China should grant in their jurisdictions 
against dilution. 
The main research methodology of thesis is an intensive library research, which involved the 
University main Library as well as the law collection, online materials in this area.  
The title of the thesis, therefore, is  Study on Using Anti-Dilution Theory to protect well-
known trademarks in China, In terms of layout, Part 1 of the thesis, consisting of Chapters one 
to three, sets out the background and theoretical framework of trademark dilution. This Part 
identifies the function of a trademark protected from dilution, the conduct which causes dilution, 
the concept of dilution, the rationale for protection against dilution, the various forms of dilution 
and, in general, the elements of a dilution claim.  
Part II of the thesis comprises Chapters four and its subchapters which deal with the current legal 
framework in protecting well-known trademarks in China. Furthermore discuss Interpretations of 
the Supreme People’s Court on Several Issues Concerning the Application of Law to the Trial of 
Cases of Civil Disputes over the Protection of Well-known Trademarks (The Interpretations), 
which came into force on May 1 2009, Article 9 and Trademark law of PRC and analyze the 
difference between trademark infringement and trademark dilution which two methods of 
protection trademarks are based on two different theory (anti-confusion and anti-dilution). In the 
final stage thesis suggests to adopt all forms (tarnishment , blurring)  of anti-dilution theory in 





















THE FUNCTIONS OF A TRADEMARK 
2.1 INTRODUCTION 
Trademark dilution cannot be considered in abstract. It should rather be viewed against the 
backdrop of economic and business reality. As such, an inquiry into trademark dilution must 
begin with an analysis of the economic functions of a trademark. Such an examination is a 
prerequisite to understanding the principles of trademark dilution. 
 
2.2 THE FUNCTIONS OF A TRADEMARK 
    
    Trademarks perform a variety of socio-economic functions. Such functions include (a) the 
source-origin function, (b) the product differentiation distinguishing function, (c) the quality 
guarantee function, and (d) the advertising function. Each of these functions is generally 
examined below, drawing from the views of different authors of trademark research papers, in 
order to show the role played by a trademark when performing each function. 
 
2.2.1 The Source-Origin Function 
     
In terms of this function, trademarks operate as indicators of the trade source from which the 
goods in respect of which the trademark is used come, or are in some other way connected.1 
Friedrich-Karl Beier2  views the source-origin function as the only function of a trademark which 
should be protected by trademark law. He argues that 
       A trademark serves to distinguish the goods of one manufacturer from the goods of another. The 
trademark should identify the origin of the goods with a particular company. The exclusive right of use 
granted to the trademark owner by statute serves to protect only this function and is limited by the basic 
purpose of trademark protection: the trademark owner is protected by his statutory right only against 
unfair use of his trademark on the goods of others. This right shall prevent others from causing confusion 
                                                            
1 Cornish and Llewelyn, Intellectual Property: Patents, Copyright, Trademarks and Allied Rights, 5th Edn 
(2003), Para. 15 – 22 (i), at 587. 
 
2 Friedrich-Karl Beier, “Territoriality of Trade Mark Law and International Trade” [1970] International 
















as to the origin of the goods and thereby taking unfair advantage of the goodwill embodied in the 
trademark. 
         Dan Shanahan3, unlike Friedrich-Karl Beier, views the trademark’s source-origin function 
as the primary function of a trademark, and ascribes to the other functions secondary or 
derivative roles. According to Shanahan, current economic and business realities dictate that 
when a trademark performs the source-origin function, it need not necessarily indicate that a 
product has been manufactured by one particular organization. This is because trademarks are 
usually licensed, a phenomenon which consumers know very well. Because of licensing 
arrangements, Shanahan argues that consumers do not expect that the goods on which the 
trademark is affixed come from one identifiable manufacturer. What they do expect is that some 
particular organization has ensured that the product on which the trademark is affixed is of the 
same kind and quality as the product that they previously purchased under the same trademark. 
In defining the origin function of a trademark and the socio-economic purposes it is intended to 
further, Lord Mackenzie Stuart4 observes that when the trademark is performing its origin  
function, the consuming public associates the trademark with the goods they desire. Consumers 
then become legally entitled to be protected against low quality counterfeits bearing the same 
trademark. The trademark owner is also entitled to protection against the counterfeit, first 
because he loses sales, and second because his reputation may be endangered with consequent 
future economic loss. Lord Mackenzie Stuart argues, in answering the question, “what is the 
function of a trademark and what socio-economic purposes does a trade mark serve”, that in the 
original context of a mark used by a specific and known manufacturer or distributor with special skills 
the reply is easy enough to give. If his goods which bear his mark are consistently of good quality the 
public in time associate the mark with what they want. They are entitled to be protected against 
counterfeits which may be of lower quality. The trader or manufacturer is also entitled to protection 
                                                            
3 Dan Shanahan, “The Trademark Right: Consumer Protection or Monopoly?” [1982] 72 TRADEMARK 
REP. 223-250, at 239, citing the GE Trademark case [1969] RPC 418, [1970] RPC 339, where Justice 
Graham stated that the public … recognize that the symbol or word in question is being used as a trademark by 
someone who is responsible for the product being what it is and having the quality which it in fact has. 
 
 
4Lord Mackenzie Stuart, “The Function of Trade Marks and the Free Movement of Goods in theEuropean 
















against the counterfeit and this not merely because he will lose present sales but because his reputation 
may be endangered with consequent future economic loss. This function of the mark has always been 
protected by the law. The owner of the mark can always invoke the law to stop the counterfeiter from 
circulating, but the right which the law gives him is essentially a defensive one – a negative right, the 
right to protect what has been called the origin function of the mark (emphasis added). Anselm 
Kamperman Sanders and Spyros M. Maniatis5, on the other hand, conceptualize the origin 
function as amenable to two distinct interpretations First, they agree with Beier6  and Lord 
Mackenzie Stuart that originally, a trademark was regarded as a badge of origin in a limited 
sense – that of identifying the actual or concrete source or manufacturer of the product. When 
interpreted in this way, the trademark performs a concrete origin function. 
Sanders and Maniatis argue that the concrete origin function is identifiable by four criteria, 
namely (a) the trademark equals the product manufacturer’s identity; (b) in respect of collective 
marks, the trademark denotes a certain conglomerate or group of producers; (c ) the trademark 
contains information about its owner; and (d) the trademark does not make a direct reference to 
its owner, but he is traceable 7 . Second, the authors argue that the origin function can be 
interpreted, in a more general and expanded sense, to identify a single unknown source 
guaranteeing the quality of the product to which the trademark is affixed. When interpreted in 
this way, the trademark performs an abstract origin function, which Sanders and Maniatis equate 
with a trademark’s quality guarantee function8. Dirk Willem Ryk Hertzog9 agrees, to some extent, 
with Sanders and Maniatis in the interpretation to be given to the origin function of trademarks. 
The author observes that  
        The origin theory is by no means a single theory, however, since it is amenable to different 
interpretations. It may be interpreted (a) as relating to origin in the sense of a specific (known) business, 
or (b) as relating to origin in the sense of some (unknown) business. Sometimes these two theories are 
                                                            
5 Anselm Kamperman Sanders and Spyros M. Maniatis, “A Consumer Trade Mark: Protection Based onOrigin 
and Quality” [1993] EIPR 406 – 415, at 407. 
 
6 Note 2 above. 
7 Note 5 above. 
8 Note 5 above. 
9 Dirk Willem Ryk Hertzog, Functional Theory in Trade Mark Law, 61 Annals, University of Stellenbosch, Vol. 4, 















referred to as, alternatively, the concrete and the abstract theories of origin. In some cases, it may be 
quite clear that a trade mark is fulfilling a concrete origin function, e.g., in the case of business or factory 
marks. More often, however, the possibility that the mark is indicating a specific source of origin is 
completely ruled out – e.g. in the case of so-called fantasy marks. In such a case the mark merely fulfils 
its distinguishing function without pointing to any specific source of origin. A further problem with 
regard to the origin function is the question of exactly what is to be understood by the term “origin”. On 
the one hand, the origin may be seen as the business where the articles are manufactured; on the other 
hand, it may refer to the business applying the trade marks to the articles – as in the case of large retail 
firms having different suppliers but one standard trade mark. 
      Some authors view the source-origin function as an aspect of the product distinguishing 
function of a trademark. According to the WIPO Intellectual Property Handbook10, for example, 
the definition of a trademark as a sign that individualizes the goods of a given manufacturer and 
distinguishes them from the goods of other manufacturers incorporates both the origin function 
of a trademark, and the product distinguishing function of the trademark. In the view of the 
authors, in order for a trademark to individualize a product for the consumer, the trademark must 
indicate its source, that is, either in the concrete or the abstract sense. The function of indicating 
the source, on the other hand, presupposes that the trademark distinguishes the goods of one 
manufacturer or trader from those of other traders. This interdependence is said to show “that the 
distinguishing function and the function of indicating the source cannot really be separated”.11 
Other trademark law authors are of the view that the source-origin function is no longer 
applicable in the realities of twenty-first century business and economic life. Amanda Michaels12 
points out that while  
 
          the origin function may well have been suitable for the economy of the late 19th century the 
significant changes in both wholesale and retail trade structures [since then], especially the tendency 
towards ‘impersonalized’ bulk trading in mass-produced products, have thrown new demands upon 
trademarks, as the consumer is increasingly forced to depend upon his past experience and information 
gleaned from advertising when choosing between similar products – products which are only too likely to 
be distinguishable solely by the trade mark upon them. It is undeniable that mass-production and the 
changes it has wrought upon market structures have altered the economic character of trade marks  
                                                            
10 WIPO Publication No. 489 (E), (Geneva 2001), WIPO Intellectual Property Handbook, Para. 2.304 –2.305, at 66. 
 
11 Note 10 above. 
















        A few observations may now be made in concluding the examination of the origin function 
of a trademark. First, what is protected under this function is the source value of the trademark. 
Second, originally, the origin function was the only trademark function which was protected by 
trademark law. In its original sense, the origin function had a narrow and limited meaning. It 
referred to a concrete or specific business from which goods emanated. As trade expanded, 
however, the concrete origin function was expanded, and operated in conjunction with the 
abstract origin function, which identifies a single unknown source guaranteeing the quality of a 
product. The abstract origin function was a direct result of economic and business reality, 
because it was adopted due to the practice of licensing and assignment of trademarks. Third, the 
origin function seeks to protect the consuming public and the trademark owner. The consuming 
public is protected against deception or confusion caused by the use of a trademark on 
counterfeit goods, which are then passed off as the goods of the trademark owner. The trademark 
owner is protected by trademark law by virtue of the origin function because his competitors 
cannot use his trademark on their products and pass off their products as those of the trademark 
owner. In this way the trademark owner does not lose sales, and the reputation of his goods is 
protected. Fourth, the business and economic realities of the twenty-first century have added 
other demands on trademarks, so that trademarks no longer only perform the source origin 
function. Rather, as economic activity expands, the source-origin function seems to have become 
an aspect of the product distinguishing function. The research therefore proceeds to analyze the 
product distinguishing function of a trademark next. 
 
2.2.2 The Product Differentiation – Distinguishing Function 
 
    When performing the product differentiation or distinguishing function, a trademark 
distinguishes the goods of one trader from the goods of other traders. The role of a trademark 
when performing the product distinguishing function was succinctly captured by Shanahan13 
when he pointed out that  
                                                            
















     When a customer orders 7UP he does not expect to get sarsaparilla. He knows that he is going to get a 
particular sort of soft drink – so in that sense the mark has a kind of descriptive function. However, the 
mark is not simply a description. It indicates to all and sundry that the soda bearing the mark owes its 
formulation and quality to a particular organization. It is therefore a trademark. 
        Hertzog14 argues that when a trademark performs the product distinguishing function, it 
simply indicates, and does not describe the nature of, the product of one undertaking as opposed 
to those of other undertakings. There seems to be no agreement among trademark authors 
generally as to whether the source-origin function and the product distinguishing function are the 
same or are separate. According to Robert E. LeBlanc15, for example, the main function of a 
trademark is the product identification function. The writer dismisses notions which seek to join 
the origin function with the product distinguishing function or to attribute either the concrete 
origin function or the abstract origin function to a trademark, because (a) the source of most 
goods is usually anonymous and is not known to the consumer, (b) a trader may have several 
trademarks for the same goods, and (c) trademarks are usually licensed. On this basis the author 
ascribes the true function of a trademark as being the product identification function. 
Commenting on the 1994 UK Trade Marks Act, Cornish and Llewelyn16 observe that  
        The inclusion of capacity to distinguish in the very definition of a trademark [in the 1994 UK Trade 
Marks Act] ties the system for the most part to its historic basis: that the law’s purpose is to protect 
marks as, in a broad sense, indicators of origin. 
           Julian Gyngell and Allan Poulter 17  view the source-origin function and the product 
distinguishing function as two aspects of the same function. Discussing the functions of a 
trademark in the context of European trademark law, they argue that the requirement that a 
trademark should distinguish the goods of one trader from those of other traders are  
            The fundamental importance because it embodies the principle that a trade mark must serve to 
distinguish the goods or services to which it is applied. The Explanatory Memorandum to the 
[Community] Regulation states that the purpose of these words is to focus attention on the question 
whether – “………… the relevant sign is capable of performing the basic function of a trademark. That 
function, in economic and legal terms, is to indicate the origin of goods or services and to distinguish 
them from those of other undertakings”.  
                                                            
14 Note 9 above, at 17. 
 
15 Robert E. LeBlanc, Trademarks and Unfair Competition, (Lerner Law Book Co. Inc.) (1966), at 5 – 6. 
16 Note 1 above, Para. 17 – 17, at 652. 
















 The WIPO Intellectual Property Handbook18 similarly adopts the interpretation of Gyngell and 
Poulter. After providing the definition of a trademark, as found in section 1 (1) (a) of the WIPO 
Model Law for Developing Countries on Marks, Trade Names and Acts of Unfair Competition  
of 1967, the Handbook observes that  The function of indicating source presupposes that the 
trademark distinguishes the goods of a given enterprise from those of other enterprises; only if it allows 
the consumer to distinguish a product sold under it from the goods of other enterprises offered on the 
market can the trademark fulfill this function. This shows that the distinguishing function and the function 
of indicating source cannot be really separated. Several observations may now be made in respect of 
the product distinguishing function of a trademark, and whether that functions performs the same 
function as the source-origin function of a trademark. First, a trademark is said to perform the 
product distinguishing function when it distinguishes the product of one trader from the product 
of other traders. Two possible interpretations may be made in respect of this function. It may be 
argued that the product distinguishing function is only concerned with a trademark’s ability to 
distinguish products; namely the product of the trademark owner and the products of other 
traders. If this approach is adopted, references to “trader”, “enterprise”, “manufacturer” and so 
on, in respect of the product differentiation function, should be taken as incidental to sentence 
construction, and should be given little if any significance. In other words, such references are 
necessary only to clarify which product a trademark should distinguish, and from what. This 
approach is adopted by LeBlanc19. As noted by LeBlanc20, the source of a product is usually 
anonymous, and trademarks are liable to be licensed, in which case they cannot indicate source 
accurately. Further, a trademark owner is not legally obliged by trademark law to use a single 
trademark, and in fact, as noted by LeBlanc, a trademark owner may use different trademarks for 
the same product. If designation of source was the paramount consideration of trademark law, in 
order for the trademark to indicate source, then the trademark owner would be obliged to use 
only one trademark for the same category of products. The second possible interpretation which 
may be applied to the product distinguishing function of trademarks is to attach significance to 
the owners of the products which are being distinguished. When this approach is adopted, the 
product distinguishing function of a trademark and the source-origin function of a trademark 
                                                            
18 Note 10 above, Para 2.305, at.66 
 
19 Note 15 above. 















then become merely two aspects of one function. Whichever interpretation is adopted, it is 
axiomatic that what is protected under this function is a trademark’s distinguishing value. Peter 
Joachim Kaufmann21 argues that the second approach is, from a competitive standpoint, the 
essence of the origin function. The writer notes that when the consumer is able to identify 
products in a trademark-differentiated market, three things happen, namely, (a) the consumer is 
in a better position to judge the different qualities of the products, because he can tell them apart; 
(b) the producer is forced to retain consumer loyalty by keeping up the quality standards which, 
until then, he has given to his product; and (c ) competitors of the producer are in a better 
position to try to undermine sales of the producer’s product by drawing attention to their own 
substitute products, either by underselling the producer’s product and competing in price, or by 
comparing the qualities of their products with the trademark owner’s product, or both. The 
research now logically proceeds to analyze the quality guarantee function, to ascertain if indeed 
it is an aspect of the source-origin and product differentiation functions as argued by Kaufmann. 
 
2.2.3 The Quality Guarantee Function 
 
     In terms of this function, trademarks symbolize qualities associated by consumers with certain 
goods and they guarantee that the goods measure up to consumer expectations22. There is no 
agreement among trademark law authors as to the juridical existence of the quality guarantee 
function. Four schools of thought are discernible from the views of academic writers. 
The first school of thought maintains that the quality guarantee function is non-existent, and can 
only be legally acknowledged if and when a legal obligation is imposed upon the trademark 
owner to maintain a certain quality and standard for his goods. Beier and Krieger23  for example, 
argue that  
                                                            
21  Peter Joachim Kaufman, Passing Off and Misrepresentation: An Economic and Legal Analysis of the Law of Unfair 
Competition in the United States and Continental Europe, Studies in Industrial Property and Copyright Law (Max Planck 
Institute, 1986), at 123. 
 
22 Note 1 above, Para. 15 – 22 (ii), at 587. 
23 Friedrich Karl Beier and U. Krieger, “Wirtschaftliche Bedeutung, Functionen und Zweck der Marke” [1976] 3 GRUR Int. 
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